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Memorandum 95-45

Marketable Title: Obsolete Restrictions (Comments on Tentative
Recommendation)

The Commission circulated for comment over the summer its tentative

recommendation relating to obsolete restrictions on land use. The tentative

recommendation represents a modest effort to try to clear the land records of

obsolete restrictions by codifying two rules:

(1) Enforcement of a restriction on land use is subject to a five-year limitation

period.

(2) A restriction on land use is unenforceable if it is “obsolete” — defined as

being of no actual and substantial benefit to the person entitled to enforce it.

A copy of the tentative recommendation is attached.

We received two letters commenting on the tentative recommendation. The

State Bar Real Property Section (Exhibit pp. 1-2) has a number of substantive

concerns, which are discussed below, and which cause the Section to withhold

support for the proposals. Professor Susan French of UCLA Law School (Exhibit

p. 3) agrees with the basic concepts of the tentative recommendation, but has

some tangential issues, which are discussed below.

Statute of Limitations for Enforcement of Violation of a Restriction

The tentative recommendation notes that various types of restrictions have

different limitations periods associated with them, depending upon whether the

restrictions are found in a covenant, condition, easement, or equitable servitude.

The tentative recommendation would impose a uniform five-year enforceability

period, consistent with the general statutes of limitation for real property

matters.

Professor French points out that the limitation period relates to enforcement

of a viable restriction, and suggests that a person seeking enforcement will

logically look to the statutes of limitation in the Code of Civil Procedure, rather

than to the marketable title provisions in the Civil Code. Therefore, the limitation

period should be relocated with the other limitations periods in the Code of Civil

Procedure. The staff does not agree; the Civil Code provisions on marketability
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of title are not an illogical location for enforcement provisions, since they are in

the nature of statutes of limitation. In fact, the Marketable Title Act already

includes a specific statute of limitations. See Civ. Code § 885.050 (five year statute

of limitation for exercise of power of termination).

The State Bar Real Property Section is concerned that if a homeowner’s

association elects not to enforce a particular restriction under certain

circumstances, the association could forfeit its ability to enforce the restriction for

similar violations after the five-year time period has elapsed. It is not the intent of

the tentative recommendation to cause forfeiture for non-enforcement. We can

make clear by statute that failure to enforce a restriction as to one violation is not

a waiver of the right to enforce the restriction as to other violations.

§ 888.050. Failure to enforce restriction not a waiver
888.050. Failure to commence an action to enforce a restriction

within the time prescribed in Section 888.030 does not create an
implication that the restriction is obsolete within the meaning of
Section 888.020 and does not waive the right to enforce the
restriction for any other violation of the restriction.

Comment. Section 888.050 preserves the rights of a person to
whom a restriction is of actual or substantial benefit, regardless of
the person’s election not to enforce the restriction for a particular
violation. Cf. Section 888.020 (obsolete restriction).

Restriction Unenforceable if Obsolete

Professor French agrees with the concept that obsolete restrictions should be

terminable, but does not believe the statute goes far enough. She anticipates that

the Restatement, Third, of Property (Servitudes) will consider other types of

servitudes besides land use restrictions, will consider land use restrictions that

may retain value for the beneficiary but that can no longer accomplish their

intended purpose (and may even be causing harm to the community), and will

consider the possibility of substituting damages for injunctive relief in

appropriate cases. She concludes that the tentative recommendation is OK as far

as it goes, but “Once the Restatement project is completed, I expect that you will

want to undertake a comprehensive review of California servitudes law.” The

staff agrees that it will be useful to review the new Restatement when it is done

to see what new light it may shed on these issues; but we would not hold up this

project for that reason alone.

The State Bar Real Property Section cannot support the proposal for

termination of obsolete covenants in the context of CC&Rs in common interest
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developments. It would conflict with the “reasonableness” standard applicable to

enforcement of CC&Rs in common interest developments under Civil Code

Section 1354. “Homeowners associations charged with the enforcement of these

restrictions would be faced with an additional defense that the restriction is

unenforceable because it provides no actual and substantial benefit to the

association or its members.” And it is unclear under the proposal who would

bear the burden of proof on this issue.

The staff agrees that the statutory standard of “reasonableness” for

enforceability of common interest development CC&Rs would conflict with the

“obsolete” standard of the tentative recommendation, and that the burden of

proof should be clear. We would revise the proposed statute to resolve these

matters:

§ 888.020. Obsolete restriction
888.020. (a) If a restriction becomes obsolete, the restriction

expires and is unenforceable.
(b) As used in this section, a restriction is obsolete if the

restriction is of no actual and substantial benefit to the person
entitled to enforce the restriction, whether by reason of changed
conditions or circumstances or for any other reason.

(c) The burden of proof under this section is on the person
seeking a determination that a restriction is obsolete.

(d) This section does not apply to a restriction that is an
enforceable equitable servitude under Section 1354.

Comment. Section 888.020 is drawn from the Model Act
concerning the Discharge of Restrictions on the Use of Land (Simes
& Taylor 1960). See also Section 885.040 & Comment (obsolete
power of termination). It codifies case law relating to obsolete
restrictions. See, e.g., discussion in 4 B. Witkin, Summary of
California Law Real Property §§ 502-07 (9th ed. 1987). It also extends
the case law rule to negative easements. It does not extend to
“conservation easements,” however, which are perpetual in
duration. See Sections 815.2(b) (conservation easements), 880.240
(interests excepted from title). Nor does it extend to equitable
servitudes enforceable under Section 1354, which are enforceable
unless “unreasonable”.

The difference in standards between this section and the “unreasonableness”

approach of Section 1354 also highlights an additional issue the Commission

should consider. The standard we have developed — “no actual or substantial

benefit” — is an effort to achieve an objective standard, drawn from case law.

This should be distinguished from a subjective standard, such as “intent to
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abandon”, which also has been applied by some courts. The subjective standard

is more protective of the interests of the beneficiary than the objective standard,

and it has been suggested to the staff that the subjective standard is preferable.

The staff does not agree with this suggestion, but the issue is presented for

Commission resolution.

One alternative would be to embrace the reasonableness standard of Section

1354, which is an objective standard and which already applies in one important

area of law. The staff’s concern is that “reasonableness” offers less guidance to

the parties and courts than the “actual and substantial benefit” provision in our

current draft.

Transitional Provisions

The statute provides a two-year grace period after the operative date before a

restriction becomes unenforceable. Section 888.040. For purposes of clarity and

ease of use of the statute, the staff would codify the operative date: “This chapter

becomes operative on January 1, 1997.”

Proposed Method Of Proceeding

If the Commission approves the revisions suggested in this memorandum,

the staff believes we should recirculate the proposal in revised form, at least to

selected parties that would be most interested in it. Specifically, we would send it

to the State Bar Real Property Section, the California Land Title Association, the

California Association of Realtors, and any other interested groups or persons we

are able to identify. It should be possible to seek further comment and still have a

final recommendation for next session if the proposal appears sound.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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